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I.

STATEMENT OF THE CASE

Elmer and Georgiana Barrientos own Tommy's Burgers, an eating establishment
located in Provo, Utah. Elmer Barrientos worked at Tommy's Burgers since 1989.
[R.555 5:21-22] He and his wife purchased the business in 1993 or 1994. [R.555 5:1720]
On August 25, 1995, Plaintiff/Appellant, Claude Theodore Rose, rode his bike
across Tommy's Burgers parking lot and through a paved area in the planter strip. Mr.
Rose was admittedly not looking where he was going and rode the bike directly into the
gutter, or culvert. Photographs of the allegedly dangerous condition are attached to
Appellant's Brief as Exhibit "16". The gutter is located on property that is both owned
and maintained by the City of Provo. [R 555 58: 14-20]
Mr. Barrientos testified that the paved area was used a driveway and had never
been modified since the time he started working at Tommy's Burgers. [R 555 5:21;
23:23-25] He never considered putting a plate over top of area because it belonged to the
city. [R 555 10 18-20] He testified that nobody from the city ever contacted him about
the condition. [R 555 24: 5-8] He was not aware of any prior accidents related to the
culvert. [R 555 25: 4-25]
Mr. David Graves testified on behalf of the City of Provo. Mr. Graves is the
Assistant City Engineer, Provo Engineering Department. [R 555 34:4-9] He testified that
street maintenance is the city's responsibility. [R 555 34: 18-24] He noted that the Storm
Water Service District deals with the drainage items in the curbs and gutters. [R 555 34:
22-24]

Mr. Graves described the "planter strip" as the area between the sidewalk and
curb, or gutter. He noted that it is the responsibility of the property owner to maintain
that area. [R 555 35:11-20] He further stated that this area is owned by the City with a
right-of-way. [R 555 35: 21-23] Mr. Graves testified that the City never complained to
the Barrientos or prior property owners about asphalt in the planter strip in the planter
area. [R 555 48:11-16]
On examination, Mr. Graves acknowledged that the culvert where this accident
occurred on city property.
Q.

The culvert here, would you agree with me that this is the City property?

A.

It is maintained by the city and within the city right of way.

[R 555 48: 25; 49]
Mr. Graves acknowledged that under Section 15.10.090 of the Provo City
Ordinances, the city had the exclusive power to make changes to curbs and gutters
located on public property.1 [R 555 51: 9-11]
Mr. Dixon Lamar Holmes also testified on behalf of the City of Provo. Mr.
Holmes works in the Economic Department of City of Provo and was formally the zoning
administrator. On examination, Mr. Holmes clearly testified that the city owns the
property at issue.

1

Q.

Does Provo City have a duty to keep its property, its own property, in a
safe condition?

A.

All city property, yes.

Q.

Who owns this property?

Section 15.10.090(2) states: It shall be the sole prerogative of the City to determine the necessity and the
extent of the constniction, extraordinary repairs, or replacements, to be performed by the City or its agents.

A.

Provo City.

Q.

Does it have a duty to keep this in a safe condition?

A.

Yes.

[R 555 58: 14-20]
On August 24, 1995, Ted Rose and his wife riding their bicycles through the
planter area and onto the street. [R 557 21:7-14] His tire got caught in the gutter. [R 557
23: 14-17] Mr. Rose admitted that he was not watching where he was going:
Q.

—did you see that gutter prior to going into it?

A.

No.

Q.

Would you agree with me, had you been looking ahead you would have
seen it?

A.

No, Sir.

Q.

Was there anything obstructing it?

A.

It was shaded. The one level that's higher, where you come out and its
lower on this side it just looks like a straight - you know, just a straight
path.

Q.

So did you see it or not?

A.

No, sir, I didn't. I was looking to the left.

Q.

You didn't see it because you weren't looking there?

A.

Yes, sir.

[R 557 38: 4-20]
As a result of the incident, Mr. Rose exacerbated a pre-existing back injury.

At the close of the evidence, Judge Stott granted Defendants' Motions for
Directed Verdict on the basis that neither of the defendants was negligent. Judge Stott
noted:
"This court does not find any duty breached by the city. It does not find any duty
breached by the defendants Barrientos [sic], it does not find any negligence on the
part of the city, and it does notfindany negligence on the part of the Barrientos.
[sic]"
[R 574: 43: 12-16]

II.

ARGUMENT

BARRIENTOS HAD NO DUTY TO MAINTAIN THE CULVERT LOCATED
ON CITY PROPERTY AND EXCLUSIVELY MAINTAINED BY THE
CITY OF PROVO
The issue in this case is not whether the Barrientos have a duty to maintain the
paved portion of the planter area depicted in Exhibit "15" to Appellant's brief because the
alleged "defective" or "dangerous" condition did not exist within that paved area.
Appellant correctly notes on page 11 of his brief "[t]he question arises as to whether that
duty extends beyond the landowner's property down the planter area and into the
ditch/gutter itself" Considering the fact that City of Provo owns the culvert and, by local
ordinance, has the exclusive obligation to maintain the culvert, the Barrientos have no
duty or obligation to maintain this area.
Without question, the planter area in this case was paved and utilized as a
driveway. The planter area is owned by the city with a right of way for the landowner.
Significantly, there is no proof in the case that the planter area presented a dangerous
condition or that the accident occurred within it.

In Conrad v. Walker Bank & Trust Co., 542 P.2d 1090 (Utah 1975), the primary
authority cited by Appellant for the proposition that the Barrientos had a duty to maintain
the culvert, the plaintiff rode his bicycle into a ditch which was located within the planter
area itself Id

The undisputed evidence illustrated that the Bank cared for the planter

area, that the city did nothing toward caring for it and that the accident occurred within it.
Id at 1090. The Court noted that "[b]y utilizing the area between the street and sidewalk
and by undertaking to keep it level, the Bank became charged with a duty to do so in a
non-negligent manner the same as if it had owned the land." Id. Conrad is
distinguishable from the instant case in the most elementary manner.
Unlike the scenario in Conrad, the accident in this case occurred in the culvert
itself, and not in the planter area. Moreover, this accident location is located on public
property over which the City of Provo has, by local ordinance, the exclusive right to
repair and replace curbs and gutters. Provo City Ordinance Section 15.10.090 states:
(1)

. . . To provide a comprehensive approach for such construction,
repair or replacement, the City Administration may adopt a policy
statement setting forth standards for annual inspection. The policy
may also establish criteria for setting priorities for repair and
replacement, based upon hazard to the public; and may further
provide for phased implementation based upon the seriousness of
existing and potential hazards and the availability of funds.

(2)

It shall be the sole prerogative of the City to determine the
necessity and the extent of construction, extraordinary repairs, or
replacements, to be performed by the City or its agents.

Provo City Ordinance, Section 15.10.090 (1995) (emphasis added).
Considering the fact that the accident occurred outside of the planter area, in an
area exclusively maintained and controlled by the City, the Barrientos had no duty to care
for or maintain the culvert.

APPELLANT FAILED TO ESTABLISH THAT THERE WAS AN
UNREASONABLY DANGEROUS OR DEFECTIVE CONDITION
In his decision, Judge Stott noted that neither the City nor the Barrientos' were
negligent in any manner. Judge Stott was implicitly stating that either the condition was
not dangerous; that neither defendant had notice of a dangerous condition; or, that Mr.
Rose proximately caused his own accident by failing to see what was there to be seen.
Under any of these rationales, Judge Stott properly granted directed verdict to the
Defendants.
The condition at issue - the open gutter - is no different from any number or
roadways and curbs throughout the City of Provo, as well as the State of Utah. It is a
common condition existing throughout our communities and servicing a public need.
The photographs clearly depict it as open and obvious condition. It is the type of
condition that each of us encounter on a daily basis. There is nothing about this condition
that makes is "unreasonably dangerous".
As noted above, Mr. Barrientos testified that the culvert was in the same condition
on August 25th, 1995 as it was when he first started working at Tommy's Burger in 1989.
He testified that he was unaware of any prior accidents at the site and that the City never
contacted him about it. Plaintiff did not present any evidence that either the Barrientos or
the City of Provo had notice, actual or constructive, of an unreasonably dangerous
condition. As such, Judge Stott's finding that neither of the defendants was negligent is
amply supported by the record.
Finally, Plaintiff himself testified that he was not looking where he was going at
the time of the accident. This was the sole and exclusive proximate cause of Plaintiff s

injuries. This undisputed fact further supports Judge Stott's finding that neither of the
Defendants were negligent.
in.

CONCLUSION

Appellee Barrientos respectfully submits that the trial court did not err in
awarding directed verdict to both Defendants for the reasons set forth above.
DATED this 2nd day of July, 2002.
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- PROVO CITY ORDINANCES

between the back of the curb and walk, an expansion
joint designated by the city engineer. It shall be
unlawful to construct any such sidewalk in violation
of the specifications given by the city engineer.

(b) Panels having a different elevation at the
junction thereof;
(c) Panels with a deteriorated surface;
(d) A finding that the condition of the sidewalk,
curb, or gutter, is hazardous for anticipated users
thereof;
15.10.050. Driveway - P e r m i t Required.
(e) A finding that inclusion of the proposed repairs
It shall be unlawful for any person to construct any
in a special improvement district is not practical,
driveway across sidewalk space, or to cut or change
and
the construction of sidewalk, curb or gutter for the
( 0 The requirements of the Americans with
purpose of making a driveway, without first making
Disabilities Act.
written application on forms provided by the city
(3) When the owner of real property requests repair
engineer and obtaining from the city engineer a or replacement of sidewalk, curb, or gutter; boundpermit so to do. The acceptance of such permit shall ing, abutting upon, or adjacent to the owner's land,
be deemed an agreement on the part of such person at a time which is different than that scheduled by the
to construct said driveway in accordance with specifi- City, the City, at its option, may decline to make
cations furnished by the city engineer.
such out-of-phase improvement or may agree to make
such out-of-pocket improvement pursuant to one of
the following alternative agreements, which alternative agreement shall be chosen by mutual agreement
15.10.060. O r d i n a r y R e p a i r s Defined.
Ordinary repairs on sidewalks, within the provi- with the owner of real property:
Alternative Agreements
sions of this tide, shall be deemed to be such repairs
(a) Have the City provide all labor and materials
as shall not exceed, in cost, ten percent (10%) of the
required or contract for the removal, replacement or
cost of laying a cement sidewalk over a given surrepair, with the City assuming 50% of the cost and
face.
the owner assuming 50% of the cost, or
(b) Negotiate an equitable sharing of the cost of
removal and replacement based on the special or
15.10.070. E x t r a o r d i n a r y Repairs Defined.
unique characteristics of the particular sidewalk,
Extraordinary repairs, within the provisions of this
curb, and gutter right-of-way and the benefits to
title, shall be deemed to be such repairs as shall
such property by reason of the removal, replaceexceed ten percent (10%) and not exceed fifty perment, or repair.
cent (50%) of the cost of laying a cement sidewalk
over a given surface.
(4) If the owner of real property has directly or
indirectly been the cause of damage to the subject
sidewalk, curb, or gutter the repair or replacement
shall be considered a benefit to that owner and the
15.10.080. New W o r k Defined.
New work, under the provisions of this title, shall owner shall assume all costs attributable to the
be deemed to be all sidewalk construction work, owner's actions or neglect.
(5) The City Engineer, or his designee, shall within
which shall exceed fifty percent (50%) of the cost of
fifteen (15) days of any request, determine as delaying a cement sidewalk over a given surface.
scribed in subsection (2) if sidewalk, curb, or gutter
shall be repaired, removed or replaced, and shall
15.10.090. Repair, Removal or Replacement of make the allocation described in subsection (3)
Defective Sidewalks, C u r b s , and Gutters.
between the landowner and the City of the reasonable
In the
(1) Provo City may, on its own initiative or at the costs of repair, removal or replacement.
request of others, construct, reconstruct, repair, absence of the City Engineer's setting forth unique
and/or replace sidewalks, curbs, and gutters, located circumstances, as described in subsection (3), it shall
on public property. To provide a comprehensive be presumed that the proper allocation of costs is
approach for such construction, repair or replace- payment of fifty percent (50%) by the property owner
ment, the City Administration may adopt a policy and payment of fifty percent (50%) by the City.
(6) The owners obligation of payment described in
statement setting forth standards for annual inspection, planning, construction, repair, and replacement. subsection (3) shall not commence until thirty (30)
The policy may also establish criteria for setting days after the City has mailed reasonable notice
priorities for repair and replacement, based upon (unless the same has been waived in writing) to each
hazard to the public; and may further provide for owner of real property described in subsection (3),
phased implementation based upon the seriousness of which notice shall contain not less than the following:
(a) a description of the sidewalk, curb, or gutter
existing and potential hazards and the availability of
which has been or is proposed to be repaired or
funds.
replaced, and the reason therefor;
(2) It shall be the sole prerogative of the City to
(b) the cost of the repair or replacement and the
determine the necessity and the extent of the conallocation of that cost between the property owner
struction, extraordinary repairs, or replacements, to
and the City; and
be performed by the City or its agents. Conditions to
(c) a statement that the property owner may appeal
be considered by the City when determining whether
any claim by the city for payment and a description
sidewalks, curbs, and gutters, should be constructed,
of the time and manner in which the same may be
repaired, or replaced pursuant to this section shall
done.
include, but not be limited to:
(6) Any person directly affected by a decision of the
(a) Broken panels;
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REPORTER

Stanley H CONRAD, Plaintiff and
Appellant,
v
WALKER BANK & TRUST COMPANY
ct il Defendants and Respondents
No 14054
Supieine Comt of Utnh
Nov 25, 1975

2d

SERIES

Lowe/I V Summerhays, Salt Lake City,
for plaintiff and appellant

CRAWFORD
Cite as 54 v M A N N I N G
2 T 2d 1001

Gibson i Johnson,1 where a water meter
box was maintained upon property controlled by the defendant and adjacent to
the sidewalk
The court held that actual
possession and not title was the issue
There the plaintiff stepped aside to let other pedestrians pass, and in doing so he
stepped into an unguarded water meter
box Pie was held not to be a trespasser
Another case is that of Larktn
t
Andrews,2
where an electric power line
was permitted to sag so as to be concealed
by some weeds on land adjacent to the
roadway
The defendant did not own the
adjoining land
The plaintiff stepped to
the side in order to avoid an oncoming automobile and came in contact with defendant's power line The defendant demurred
to plaintiff's complaint
The court overruled the demurrer, saying the matter was
for the jury

F Robert Bayle, Bayle & Lauchnor, Salt
Lake City, for Walker Bank
Grant McFarlane, J r , Van Cott, Bagley,
Cornwall & McCarthy, Salt Lake City, for
Mountain States Telephone
L L L E T f , Justice

This appeal is from a summary judgment dismissing with prejudice plaintiff's
cause of action as to Walker Bank &
Trust Company (hereinafter called Bank)
As a beautification feature to its building situated adjacent thereto, the Bank
maintained that part of the street between
the sidewalk and the paved portion of the
street by planting lawn, caring for it, and
leveling it as needed The city owned the
area but did nothing towards caring for it.
The plaintiff was riding his bicycle
across the sidewalk intending to enter the
street by means of a driveway maintained
by the Bank He claims that he could not
enter the street because of an automobile
which was approaching a mailbox located
nearby, and so he directed his bicycle along
the sidewalk for a short distance in order
to avoid the automobile in question As he
changed fiis direction along the sidewalk,
he noticed two children in front of him,
and to avoid colliding with them, he inadvertently permitted his bicycle to leave the
sidewalk and go upon the grassy area
He
further claims that there was a hole one
—-foot deep and about eighteen inches wide
immediately adjacent to the sidewalk which
he could not avoid, and, as a result, he was
thrown from his bicycle and caused to suffer great injuries

Bicyclist brought iction against bank
nd others for injuries sustained when biyele allegedly struck hole in lawn mainlined by bank The Third District Court,
dt Lake County, Stewart M Hanson, J ,
itcred Minimaiy judgment dismissing with
ejudicc plaintiffs cause of action as to
nk and plaintiff appealed The Supreme
nirt Ellett J
held that where bank
untamed part of city's street between
ewalk and paved portion by planting
vn md leveling it, bank had duty to keep
eve! in a nonnegligent manner, the same
if it had owned the land, and that mateissue of fact was presented as to
thei either the bank or bicyclist was
hgent and, if so, extent to which each
nbuted to cause injury, precluding
mary judgment
Reversed and remanded

unlclpal Corporations <$=>808(l)
Where bank maintained part of city's
t between sidewalk and paved portion
inting lawn and leveling it, bank-had
to keep it level in a nonnegligent
er, the same as if it had owned the
gment <S=>I8I(33)
alenal issue of fact was presented
vhether either defendant bank which
ined lawn between sidewalk and
portion of street, oi plaintiff bicy
ho allegedly was injured when bicy
nt onto lawn and struck hole, was
nt, and, if so, extent to which each
uled to cause plaintiff's injury, presummary judgment for defendant

[1] The court apparently assumed that
the Bank owed no duty to the plaintiff,
since it did not own the land wherein lay
the hole This is a false assumption
By
utilizing the area between th< street and
sidewalk and by undertaking to keep it level the Bank became charged with a duty
to do so in a nonnegligent manner the
same as if it had owned the land
See

In the case of Durst v Wareham et al *
the plaintiff's motorcycle went out of control because of ice and snow
The rear
end slipped into an old shed some three
feet from the roadway which had fallen into
disrepair, and, as a result, a part of the
structure fell upon and injured the plaintiff
Judgment for the plaintiff against
the landowner was affirmed

Utah

contributed to cause plaintiffs i
We, therefore, reverse the judgmen
remand for such further proceedi
may be proper
Costs are awarded
appellant
H E N R I O D , C J , and CROCF
T U C K E T T and M A U G H A N , ]} , c

Ray L C R A W F O R D et a l , Plalntl

and Appellants,
v
Frank Arthur M A N N I N G , Defend!
and Respondent

No 13948
Supreme Court of Utah
Nov 25, 2975

Children brought action to reco
the wrongful death of their mothei
Second District Court, Weber I
Prosser, Law of Torts (Hornbook Se
John h Wahlquist, J , rendeied ju
ries, 3rd Edition), states the law at page
for defendant, and plaintiffs aj
360 as follows
T h e Supreme Court, Ellett, J , held
T h e status of a user of the highway
litigant should not be compelled to
has been extended to those who stray a
peremptory challenge on a juro
few feet from it inadvertently
It has
should have been excused for cat
been extended also to those who deviate
that although prospective juror, w
intentionally for some purpose reasonshe had strong feelings concerning
ably connected with the travel itself,
who would sue to recover money
such as detouring an obstruction, or
death of another, stated that she coi
stepping out to avoid others on the sideder a verdict free of bias and pi
walk,
such juror should have been exeu
cause and that requiring plaintiff t
[2] In the instant matter we think it is
cise peremptory challenge on sue!
for the jury to determine whether either
was reversible error, notwithstanch
the defendant or the plaintiff was negliverdict was unanimous
gent and, if so, the extent to which each
Reversed and remanded for ne
I

69 Ohio App 19, 42 N E 2d 089 (1941)

2

27 Ga App 685, 109 S E 518 (1921)

3

132 Kan 785, 297 P 675 (1931)

